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M e a n i n g f u l  d i s c u s s i o n s  were h e l d  w h e r e  t h e  
c o n t r a c t i n g  a g e n c y  i d e n t i f i e d  t h o s e  a reas  
i n  t h e  p r o t e s t e r ' s  proposa ls  w h i c h  i t  con-  
s i d e r e d  d e f i c i e n t  a n d  g a v e  t h e  p r o t e s t e r  
t h e  o p p o r t u n i t y  t o  co r rec t  t h o s e  d e f i c i e n -  
c i e s  i n  a r e v i s e d  proposal .  S i n c e  t h e  
a g e n c y  c o n s i d e r e d  a l l  o t h e r  a r e a s  of t h e  
p r o t e s t e r ' s  proposal  t o  h e ,  a t  a minimum, 
a d e q u a t e ,  i t  was u n d e r  n o  o b l i g a t i o n  to  
p o i n t  o u t  e v e r y  aspec t  o f  t h e  p ro t e s t e r ' s  
proposal w h i c h  r e c e i v e d  l e s s  t h a n  t h e  
maximum score.  

Where t h e  p ro t e s t e r ' s  best  a n d  f i n a l  o f f e r  
weakened  o n e  a r ea  of i t s  t e c h n i c a l  propo- 
s a l ,  t h e  c o n t r a c t i n g  a g e n c y  was n o t  
r e q u i r e d  t o  reopen n e g o t i a t i o n s  a n d  allow 
t h e  p ro%es te r  a n o t h e r  o p p o r t u n i t y  t o  
r ev i se  i t s  p roposa l ;  w h e t h e r  o r  n o t  s u c h  
a c t i o n  is  t a k e n  is a m a t t e r  w i t h i n  t h e  
agency's d i s c r e t i o n .  

The  p r o t e s t e r ' s  d i s a g r e e m e n t  w i t h  t h e  
c o n t r a c t i n g  a g e n c y  over  t h e  r e l a t i v e  
merits  o f  i t s  t e c h n i c a l  proposal d o e s  n o t  
r e n d e r  t h e  a g e n c y ' s  e v a l u a t i o n  u n r e a s o n -  
a b l e  o r  o t h e r w i s e  p r o v i d e  GAO w i t h  a bas i s  
t o  q u e s t i o n  t h e  e v a l u a t i o n .  

Award t o  t h e  h i g h e r  p r i c e d ,  h i g h e r  s c o r e d  
o f f e r o r  was proper  s i n c e  i t  was i n  t h e  
best  i n t e r e s t s  o f  t h e  Governmen t  a n d  con-  
s i s t e n t  w i t h  t h e  s o l i c i t a t i o n ' s  e v a l u a t i o n  
scheme .  

Pro tes te r  h a s  n o t  m e t  its b u r d e n  of 
a f f i r m a t i . v e l y  p r o v i n g  i t s  case w h e r e  a l l e -  
y a t i o n  of c o n f l j - c t  of i n t e r e s t  d u e  t o  t h e  
employmen t  of a former a g e n c y  o f f i c i a l  by 
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one of t h e  a w a r d e e ' s  s u b c o n t r a c t o r s  is 
b a s e d  s o l e l y  o n  t h e  p ro t e s t e r ' s  
s p e c u l a t i v e  s t a t e m e n t s .  

L o u i s  B e r g e r  & Associa tes ,  I n c .  ( L B A ) ,  p ro t e s t s  t h e  
a w a r d  o f  a c o s t - p l u s - a w a r d - f e e  c o n t r a c t  t o  ICF,  I n c .  ( I C F ) ,  
u n d e r  r e q u e s t  f o r  proposals  ( R F P )  1Jo. WA 81-C274, i s s u e d  b y  
t h e  O f f i c e  of S o l i d  Waste, E n v i r o n m e n t a l  P r o t e c t i o n  Agency 
(EPA) .  

The  RFP s o l i c i t e d  proposals  f o r  t h e  c o n d u c t  o f  a n  
e c o n o m i c ,  r e g u l a t o r y  a n d  e n v i r o n n e n t a l  a n a l y s i s  aimed a t  
a s s e s s i n g  t h e  impact  o f  p o l i c i e s ,  p r o g r a m s  and  r e g u l a t i o n s  
i n  t h e  a rea  o f  s o l i d  and  h a z a r d o u s  waste. LBA o f f e r e d  t h e  
lowest p r i c e ,  b u t  EPA a w a r d e d  t h e  c o n t r a c t  to  ICF o n  t h e  
b a s i s  of I C F ' s  h i g h e r  t e c h n i c a l  score. LBA a r g u e s  t h a t  i t s  
lower pr ice  c o u p l e d  w i t h  i t s  c o m p e t i t i v e  t e c h n i c a l  score 
o f f e r s  t h e  g r e a t e s t  v a l u e  t o  t h e  Governmen t ,  EPA d i s a g r e e s ,  
p o i n t i n g  o u t  t h a t  t h e  RFP  c l e a r l y  i n f o r m e d  a l l  o f f e r o r s  t h a t  
t e c h n i c a l  q u a l i t y  wou ld  be more i n p o r t a n t  t h a n  p r i ce .  I n  
l i g h t  of t h i s ,  E P A  a r g u e s  t h a t  t h e  award  t o  t h e  h i g h e r  
p r i c e d ,  h i g h e r  s c o r e d  ICF was p r o p e r .  

We d e n y  t h e  p r o t e s t .  

\ Under  t h e  p r o v i s i o n s  of t h e  R e s o u r c e  C o n s e r v a t i o n  and 
R e c o v e r y  A c t  42 U.S.C. SS 6 9 0 1  - e t  -- seq. (19761, EPA is  
r e s p o n s i b l e  f o r  d e v e l o p i n g  r e g u l a t i o n s  f o r  t h e  t r e a t m e n t  and  
d i s p o s a l  o f  s o l i d  a n d  h a z a r d o u s  w a s t e .  I n  o r d e r  t o  f u l f i l l  
t h i s  m a n d a t e ,  EPA m u s t  h a v e  a c l ea r  u n d e r s t a n d i n g  of t h e  
e c o n o m i c  and  e n v i r o n m e n t a l  impact of i t s  r e g u l a t o r y  d e c i -  
s i o n s .  C o n s e q u e n t l y ,  E P A  u s e s  e c o n o m i c  and  e n v i r o n m e n t a l  
impact a n a l y s e s  i n  t h e  d e v e l o p n e n t  a n d  i m p l m e n t a t i o n  o f  i t s  
r e g u l a t i o n s .  The  RFP was i s s u e d  t o  550 f i r m s  t o  p r o c u r e  t h e  
expe r t i s e  n e c e s s a r y  t o  c o n d u c t  t h e s e  a n a l y s e s .  F i v e  f i r n s  
r e s p o n d e d  and  f o u r  o€ t h e s e  were d e t e r m i n e d  t o  b e  i n  t h e  
c o m p e t i t i v e  r a n g e .  T h e i r  i n i t i a l  t e c h n i c a l  scores and  
p r o p o s e d  p r i c e s  were a s  f o l l o w s :  

O f f e r o r  Pr ice  -- T e c h n i c a l  (Max. 1 0 0 0 )  ---- 

I C F  789  $25,823,202 

R o  ckwe 11 
I n t e r n a t i o n a l  657  

LBA 540 2 1 , 9 9 2 , 0 2 3  

J R B  Associates 504 24 , 023 , 159  
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A l t h o u g h  w i t h i n  t h e  c o m p e t i t i v e  r a n g e ,  L B A ' s  proposal 
c o n t a i n e d  c e r t a i n  w e a k n e s s e s .  E P A ,  t h e r e f o r e ,  n o t i f i e d  LBA 
i n  w r i t i n g  t h a t  n e g o t i a t i o n s  wou ld  b e  r e q u i r e d  t o  d i s c u s s  
t h e s e  w e a k n e s s e s .  S p e c i f i c a l l y ,  EPA r e q u e s t e d  t h a t  t h e  
f o l l o w i n g  i n f o r m a t i o n  he  p r o v i d e d  d u r i n g  n e g o t i a t i o n s :  

(1) An e x p l a n a t i o n  o f  t h e  t r a n s i t i o n  f r o m  
i m p u t - o u t p u t  m o d e l  r e su l t s  t o  n e t  soc i a l  
impacts ; 

( 2 )  An e l a b o r a t i o n  o n  t h e  w e l f a r e  e c o n o m i c s  
c o n s i d e r a t i o n s ;  a n d  

( 3 )  A r e v i s i o n  o f  p e r s o n n e l  a s s i g n m e n t s  t o  
r e f l e c t  t h e  amoun t  o f  h a z a r d o u s  waste 
a n a l y s i s  e x p e r i e n c e .  

Upon c o m p l e t i o n  o f  n e g o t i a t i o n s  w i t h  a l l  t h e  f i r m s  
f o u n d  w i t h i n  t h e  c o m p e t i t i v e  r a n g e ,  EPA r e q u e s t e d  b e s t  a n d  
f i n a l  o f f e r s  w i t h  t h e  f o l l o w i n g  r e s u l t s :  

O f f e r o r  T e c  hn i ca 1 P r i c e  

I C F  8 2 9  $ 2 4 , 5 0 8 , 8 0 8  

Rockwe 11 . 
I n t e r n a t i o n a l  7 0 2  2 4 , 2 9 1 , 2 3 4  

LBA 600 1 8 , 4 0 2 , 8 2 6  

J RB 600 2 2 , 7 3 8 , 2 9 1  

A s  n o t e d  a b o v e ,  EPA c o n c l u d e d  t h a t  ICF's h i g h e r  s c o r e d ,  
h i g h e r  p r i c e d  proposal  o f f e r e d  t h e  g rea tes t  v a l u e  t o  t h e  
Governmen t  a n d  d e c i d e d  t o  make t h e  award t o  t h a t  f i r m .  Upon 
l e a r n i n g  o f  t h i s  d e c i s i o n ,  LBA i m m e d i a t e l y  f i l e d  a p ro t e s t  
w i t h  o u r  O f f i c e .  However ,  n o t w i t h s t a n d i n g  t h e  p r o t e s t ,  EPA 
p r o c e e d e d  w i t h  t h e  award o n  t h e  g r o u n d s  t h a t  f o r  p u r p o s e s  o f  
p r o t e c t i n g  human h e a l t h  a n d  t h e  e n v i r o n m e n t ,  as w e l l  as pro- 
v i d i n g  r e g u l a t o r y  r e l i e f  to  t h e  economy i n  a r eas  w h e r e  EPA 
h a s  o v e r r e g u l a t e d ,  i t  was u r g e n t  t h a t  a n  i m m e d i a t e  award  be 
made t o  I C F .  

The  s p e c i f i c  g r o u n d s  f o r  LBA's protes t  a r e  t h a t  LBA is 
b e s t  q u a l i f i e d  t e c h n i c a l l y  and  w i t h  i t s  lowest p r i c e ,  i ts 
p r o p o s a l ,  n o t  ICF's, o f f e r s  t h e  g r e a t e s t  v a l u e  t o  t h e  
Governmen t  and  a n  award  t o  I C F  c r e a t e s  a c o n f l i c t  of i n t e r -  
e s t  s i n c e  s u b s e q u e n t  t o  s u b m i s s i o n  o f  proposals ,  a n  E P A  
Depu ty  A s s i s t a n t  A d m i n i s t r a t o r  for S o l i d  Waste ( t h e  same 



B-208502 4 

o f f i c e  t h a t  i s s u e d  t h e  s o l i c i t a t i o n )  l e f t  EPA to  j o i n  a f i r m  
w h i c h  is a member o f  t h e  I C F  t e c h n i c a l  team. 

I n  r e b u t t a l ,  EPA a r g u e s  t h a t ,  c o n t r a r y  t o  L B A ' s  b e l i e f ,  
i t  was n o t  t h e  most t e c h n i c a l l y  q u a l i f i e d  o f f e r o r .  Accord -  
i n g  t o  EPA, i t s  e v a l u a t i o n  team f o u n d  L B A ' s  t e c h n i c a l  

t o  c o n t a i n  t h e  f o l l o w i n g  p r o b l e m s :  

F a i l e d  t o  a d d r e s s  a l l  e l e m e n t s  of a 
R e g u l a t o r y  Impact A n a l y s i s ;  

A s s u m e d  t h a t  m a n u f a c t u r i n g  process and  
d i s p o s a l  t e c h n o l o g i e s  would  r e m a i n  con-  
s t a n t  when i n  f a c t  t h e y  may c h a n g e  a s  a 
resu l t  o f  r e g u l a t i o n ;  

LBA a n d  i t s  s u b c o n t r a c t o r s  l a c k  t h e  
s p e c i f i c  e x p e r t i s e  a n d  e x p e r i e n c e  i n  
u s i n g  E P A ' s  h a z a r d o u s  waste d a t a  bases 
w h i c h  i s  n e c e s s a r y  to  meet EPA's n e e d s ;  

L B A ' s  p e r s o n n e l  w i t h  the s t r o n g e s t  
b a c k g r o u n d  i n  h a z a r d o u s  was te  a n a l y s i s  
wou ld  be available t h e  l e a s t  amoun t  of 
time a n d  i t s  p e r s o n n e l  w i t h  t h e  w e a k e s t  
b a c k g r o u n d  w o u l d  be a v a i l a b l e  most of 
t h e  time; 

On a sample work a s s i c j m e n t ,  LBA d i d  n o t  
p e r f o r m  w e l l  a n d  o n l y  l a t e r  t h r o u g h  
n e g o t i a t i o n s  a n d  L B A ' s  b e s t  a n d  f i n a l  
o f f e r  was EPA c o n v i n c e d  t h a t  LBA c o u l d  
be r a t e d  s a t i s f a c t o r y  f o r  t h i s  
r e q u i r e m e n t ;  

I n  i t s  b e s t  a n d  f i n a l  o f f e r ,  LBA r e d u c e d  
t h e  h o u r s  t h a t  wou ld  be a v a i l a b l e  f r o m  
t h o s e  s u b c o n t r a c t o r s  w i t h  t h e  most 
h a z a r d o u s  waste a n a l y s i s  e x p e r i e n c e ;  a n d  

L B A ' s  p r o g r a m  a n d  pro jec t  management  
p l a n  c o n t a i n e d  m u l t i p l e  l a y e r s  o f  man- 
a g e m e n t  w h i c h  macle t h e  p l a n  u n n e c e s -  
s a r i l y  s t r u c t u r e d  a n d  l i m i t e d  t h e  con-  
t r a c t  f l e x i b i l i t y  n e c e s s a r y  t o  e n s u r e  
the most p r o d u c t i v e  r e s p o n s e  t o  E P A ' s  
n e e d s .  
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EPA po in t s  o u t  t h a t  i t s  t e c h n i c a l  e v a l u a t i o n  team d i d  
n o t  g i v e  LBA a d e f i c i e n t  r a t i n g  for  items 1, 3 or  7 a n d ,  
t h e r e f o r e ,  d i d  n o t  s e e k  c l a r i f i c a t i o n  of these i tems  d u r i n g  
n e g o t i a t i o n s .  I n  EPA's o p i n i o n ,  t h i s  was t h e  correct a c t i o n  
to  take s i n c e  o n c e  t h e  e v a l u a t i o n  team v a s  s a t i s f i e d  t h a t  
L B A ' s  p r o p o s a l  e x h i b i t e d  a g e n e r a l l y  adequate u n d e r s t a n d i n g  
of EPA's r e q u i r e m e n t s ,  t h e  agency  was unde r  n o  o b l i g a t i o n  to  
d i s c u s s  t h e  f a c t  t h a t  LBA had  r e c e i v e d  l e s s  t h a n  t h e  maximum 
score.  

A s  t o  i tems 2 ,  4 and 5 ,  EPA no te s  t h a t  t h e s e  were 
c o n s i d e r e d  weaknesses  i n  LBA's p r o p o s a l  and a s  a r e s u l t  were 
d i s c u s s e d  w i t h  LBA d u r i n g  n e g o t i a t i o n s .  Accord ing  t o  EPA,  
LBA's bes t  and f i n a l  o f f e r  p r o v i d e d  s u f f i c i e n t  c l a r i f i c a t i o n  
to  r a i s e  L I 3 A ' s  score o n  t h e s e  e v a l u a t i o n  factors f rom 
i n a d e q u a t e  t o  a d e q u a t e .  

F i n a l l y ,  a s  t o  i t e m  6 ,  EPA s t a t e s  t h a t  LBA's " d r a s t i c  
r e d u c t i o n  i n  t h e  a v a i l a b i l i t y  of s u b c o n t r a c t o r s  w i t h  h a z a r d -  
o u s  waste a n a l y s i s  e x p e r i e n c e "  d i d  n o t  occur u n t i l  i t  sub-  
m i t t e d  i t s  best and f i n a l  o f f e r .  Having by t h a t  t i m e  
a l r e a d y  conduc ted  two r o u n d s  o f  d i s c u s s i o n s  w i t h  LBA and 
s i n c e  i t  is  w i t h i n  a n  a g e n c y ' s  d i s c r e t i o n  t o  reopen  n e g o t i a -  
t i o n s  a f t e r  t h e  r e c e i p t  o f  best and f i n a l  o f f e r s ,  EPA 

, d e c i d e d  t h a t  it was u n d e r  n o  o b l i g a t i o n  to in fo rm LBA of i t s  
concern. C o n s e q u e n t l y ,  EPA d i d  n o t  g i v e  LBA a n o t h e r  
o p p o r t u n i t y  t o  r e v i s e  i t s  p r o p o s a l .  

I n  E P A ' s  o p i n i o n ,  t h e  f o r e g o i n g  p r o v e s  t h a t  LBA's 
p r o p o s a l  was p r o p e r l y  e v a l u a t e d  and was n o t ,  c o n t r a r y  t o  
LBA's b e l i e f ,  t h e  most t e c h n i c a l l y  q u a l i f i e d  p r o p o s a l .  I n  
a d d i t i o n ,  EPA d i s a g r e e s  w i t h  LBA's argument  t h a t  i t s  propo-  
s a l  o f f e r e d  t h e  g r e a t e s t  v a l u e  t o  t h e  Govenment. The RFP's 
e v a l u a t i o n  c r i t e r i a  s t a t e d :  

"EPA des i r e s  t h e  g r e a t e s t  v a l u e  i n  t h i s  
p a r t i c u l a r  p r o c u r e m e n t ;  t h e r e f o r e ,  t e c h n i c a l  
q u a l i t y  s h a l l  be  c o n s i d e r e d  of p r i m a r y  
importance.  C o s t  o r  p r i c e  s h a l l  be 
c o n s i d e r e d  s e c o n d a r y  t o  t e c h n i c a l  q u a l i t y . "  

Based on t h i s  RFP p r o v i s i o n ,  EPA m a i n t a i n s  t h a t  t h e  award to  
t h e  h i g h e r  p r i c e d ,  h i g h e r  s c o r e d  ICF was j u s t i f i e d .  

I n  a d d i t i o n ,  b e s i d e s  ICF's c l e a r  s u p e r i o r i t y  o v e r  LBA 
when t h e i r  t e c h n i c a l  scores  a re  compared,  EPA a r g u e s  t h a t ,  
by u s i n g  a " t o t a l  cost  p e r  e v a l u a t i o n  p o i n t "  method o f  
e v a l u a t i o n ,  i t  becomes q u i t e  a p p a r e n t  t h a t  ICF o f f e r s  t h e  
g r e a t e s t  v a l u e  to  t h e  Government.  U n d e r  t h i s  m e t h o d ,  t h e  
o f f e r o r s  a r c  r anked  a s  f o l l o w s :  
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O f  ferors T o t a l  Cost P e r  E v a l u a t i o n  P o i n t  
I 

ICF $ 2 9 , 5 4 6 / p o i n t  

LBA 3 0 , 6 4 8 / p o i n t  

R o c k w e l l  
I n t e r n a t i o n a l  3 4 , 6 0 3 / p o i n t  

J R B  3 7 , 8 9 7 / p o i n t  

C o n s e q u e n t l y ,  d e s p i t e  LBA's lower p r i ce ,  EPA m a i n t a i n s  t h a t  
ICF p r o v i d e s  t h e  h i g h e s t  q u a l i t y  for t h e  lowest cost  a n d  
t h a t  t h e  award t o  I C F  w a s ,  t h e r e f o r e ,  i n  f u l l  a c c o r d  w i t h  
t h e  RFP r e q u i r e m e n t  t h a t  t h e  proposal s e l e c t e d  o f f e r  t h e  
g r e a t e s t  v a l u e  t o  t h e  Governmen t .  -- 

R e g a r d i n g  LBA's a l l e g a t i o n  of a c o n f l i c t  of i n t e r e s t  
d u e  t o  t h e  c m p l o y n e n t  of a f o r m e r  EPA Depu ty  A s s i s t a n t  
A d m i n i s t r a t o r  f o r  S o l i d  Waste by  a n  ICF s u b c o n t r a c t o r ,  EPA 
a r g u e s  t h a t  t h i s  a l l e g a t i o n  is w i t h o u t  mer i t .  A c c o r d i n g  t o  
EPA, t h e  i n d i v i d u a l  i n  q u e s t i o n  d i d  n o t  t a k e  a n y  p a r t  i n  the 
e v a l u a t i o n  of p r o p o s a l s .  M o r e o v e r ,  ICF e x p r e s s l y  s t a t e d  i n  
i t s  b e s t  and  f i n a l  o f f e r  t h a t  t h i s  i n d i v i d u a l  had  n o  ro le  i n  
t h e  p repara t ion  o f  I C F ' s  proposal n o r  would  h e  t a k e  p a r t  i n  
t h e  management  o r  p e r f o r m a n c e  of a n y  of t h e  c o n t r a c t  work  i f  
ICF s h o u l d  r e c e i v e  t h e  a w a r d .  I n  l i g h t  of t h e s e  f a c t s ,  EPA 
c o n c l u d e s  t h a t  there  is n o  b a s i s  t o  q u e s t i o n  t h e  p r o p r i e t y  
o f  t h e  award  t o  ICF. 

A t  t h e  o u t s e t ,  w e  n o t e  t h a t  i t  is n o t  t h e  f u n c t i o n  of 
t h i s  O f f i c e  t o  r e e v a l u a t e  t e c h n i c a l  p r o p o s a l s  o r  r e s o l v e  
d i s p u t e s  o v e r  t h e  s c o r i n g  of t e c h n i c a l  proposals. The  
d e t e r m i n a t i o n  of t h e  G o v e r n m e n t ' s  n e e d s  and  t h e  b e s t  me thod  
o f  accommoda t ing  t h o s e  n e e d s  i s  p r i m a r i l y  t h e  r e s p o n s i b i l -  
i t y  of t h e  p r o c u r i n g  a g e n c y .  C o n s e q u e n t l y ,  i t  is t h e  p r o -  
c u r i n g  a g e n c y  w h i c h  is  r e s p o n s i b l e  f o r  t h e  o v e r a l l  d e t e r m i -  
n a t i o n  of t h e  r e l a t i v e  d e s i r a b i l i t y  o f  p r o p o s a l s .  I n  mak ing  
s u c h  d e t e r m i n a t i o n s ,  c o n t r a c t i n g  o f f i c e r s  e n j o y  a r e a s o n a b l e  
r a n g e  of d i s c r e t i o n  i n  d e t e r m i n i n g  w h i c h  o f f e r  s h o u l d  be 
accepted f o r  award  a n d  t h e i r  d e t e r m i n a t i o n s  w i l l  n o t  be 
q u e s t i o n e d  by o u r  O f f i c e  u n l e s s  t he re  is a c l ea r  s h o w i n g  
of u n r e a s o n a b l e n e s s ,  abuse o f  d i s c r e t i o n ,  o r  a v i o l a t i o n  o f  
t h e  p r o c u r m e n t  s t a t u t e s  or  r e g u l a t i o n s .  D i v e r s i f i e d  Data 
- C o r p o r a t i o n ,  B-204963 ,  A u g u s t  1 8 ,  1382 ,  82-2 C P D  146. 

--- 

LBA r e c o g n i z e s  t h a t  o u r  O f f i c e  does n o t  r e e v a l u a t e  
t e c h n i c a l  p r o p o s a l s .  N e v e r t h e l e s s ,  i n  i t s  comments o n  t h e  
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EPA protest  report ,  LBA c h a l l e n g e s  EPA's c o n c l u s i o n s  o n  t h e  
t e c h n i c a l  merit  of i t s  proposal  a n d  f i n d s  t h e s e  c o n c l u s i o n s  
to be u n r e a s o n a b l e .  At c o n s i d e r a b l e  l e n g t h ,  LBA seeks to  
p r o v e  t h a t  i t s  proposal  d i d  i n  f a c t  o f f e r  EPA t h e  t e c h n i c a l  
q u a l i t y  i t  was s e e k i n g ,  t h a t  i t  p r o p e r l y  a d d r e s s e d  a l l  a r eas  
of a R e g u l a t o r y  Impact A n a l y s i s ,  t h a t  i t  d i d  n o t  assume t h a t  
m a n u f a c t u r i n g  p r o c e s s e s  a n d  d i s p o s a l  t e c h n o l o g i e s  wou ld  
r e m a i n  c o n s t a n t  t h r o u g h  t h e  y e a r s ,  t h a t  LBA a n d  i t s  s u b c o n -  
t r a c t o r s  had  s u f f i c i e n t  e x p e r t i s e  i n  h a z a r d o u s  waste d a t a  
bases, t h a t  i ts poor p e r f o r m a n c e  o n  E P A ' s  sample work  
a s s i g n m e n t  c a n  be e x p l a i n e d  by  t h e  f a c t  t h a t  t h e  a s s i g n m e n t  
w a s  v a g u e  and  g a v e  a n  u n f a i r  a d v a n t a g e  t o  t h e  i n c u m b e n t  con-  
t r a c t o r  ( I C F ) ,  t h a t  LBA's r e d u c t i o n  i n  t h e  number o f  h o u r s  
a v a i l a b l e  f r o m  c e r t a i n  s u b c o n t r a c t o r s  had  n o  impact o n  LBA's 
a b i l i t y  to  r e s p o n d  t o  E P A  r e q u i r e m e n t s  and  f i n a l l y  t h a t  EPA 
i n c o r r e c t l y  c h a r a c t e r i z e d  LEA'S p r o g r a m  a n d  pro jec t  manage- 
men t  p l a n  a s  u n n e c e s s a r i l y  s t r u c t u r e d ,  b u t  e v e n  i f  EPA were 
correct,  i t  s h o u l d  h a v e  d i s c u s s e d  t h e s e  c o n c e r n s  w i t h  LBA a t  
some p o i n t  d u r i n g  n e g o t i a t i o n s .  EPA h a s  i n  t u r n  r e b u t t e d  
LBA's c h a r g e s  of u n r e a s o n a b l e n e s s  by r e e m p h a s i z i n g  i ts 
e a r l i e r  r e a s o n s  f o r  e v a l u a t i n g  LBA's p r o p o s a l  a s  i t  d i d .  

The t h r e s h o l d  q u e s t i o n  h e r e  is w h e t h e r  EPA c o n d u c t e d  
m e a n i n g f u l  d i s c u s s i o n s  w i t h  LBA d u r i n g  t h e  n e g o t i a t i o n s  
process. LBA a p p a r e n t l y  b e l i e v e s  t h a t  EPA f a i l e d  t o  i d e n -  

' t i f y  all t h e  d e f i c i e n c i e s  i n  LBA's t e c h n i c a l  p r o p o s a l  a n d  t o  
g i v e  t h e  p ro tes te r  a n  o p p o r t u n i t y  t o  correct t h o s e  
d e f i c i e n c i e s  i n  a r e v i s e d  proposal.  

M e a n i n g f u l  d i s c u s s i o n s ,  e i t he r  o r a l  o r  w r i t t e n ,  are 
n o r m a l l y  r e q u i r e d  i n  n e g o t i a t e d  F e d e r a l  p r o c u r e m e n t s .  I n  
t h e s e  d i s c u s s i o n s ,  t h e  c o n t r a c t i n g  a g e n c y  m u s t  f u r n i s h  t h e  
o f f e r o r s  i n f o r m a t i o n  c o n c e r n i n g  t h e  a reas  of d e f i c i e n c y  i n  
t h e i r  p r o p o s a l s  a n d  g i v e  them t h e  o p p o r t u n i t y  t o  rev ise  
t h e i r  proposals.  However ,  t h e  c o n t e x t  a n d  e x t e n t  o f  d i s c u s -  
s i o n s  n e e d e d  t o  s a t i s f y  t h e  r e q u i r e m e n t  f o r  m e a n i n g f u l  d i s -  
c u s s i o n s  are mat te rs  p r i m a r i l y  f o r  d e t e r m i n a t i o n  by t h e  con-  
t r a c t i n g  a g e n c y  whose  j u d g m e n t  w i l l  n o t  be  d i s t u r b e d  u n l e s s  
it is w i t h o u t  a r e a s o n a b l e  b a s i s .  P h o t o n i c s  T e c h n o l o g y ,  
- I n c . ,  8-200482,  A p r i l  15 ,  1 5 8 1 ,  8 1 - r C P D  2 8 8 , -  

- 

As n o t e d  a b o v e ,  E P A  d i d  i d e n t i f y  t h r e e  d e f i c i e n c i e s  i n  
L B A ' s  p r o p o s a l  a n d  d i s c u s s e d  those d e f i c i e n c i e s  d u r i n g  nego-  
t i a t i o n s .  LBA r e v i s e d  i t s  proposal i n  l i g h t  of t h i s  i n f o r -  
m a t i o n  and, a s  a r e s u l t ,  E P A  ra i sed  t h e  f i r m ' s  score i n  
t h o s e  a r e a s  from i n a d e q u a t e  t o  adequate .  E P A  a l s o  n o t e s  
t h a t  t h e r e  were t h r e e  o t h e r  a r eas  i n  t h e  LBA p r o p o s a l  where 
t h e  f i r m  was c o n s i d e r e d  to  be m e r e l y  a d e q u a t e .  I n  E P A ' s  
o p i n i o n ,  o n c e  LBA h a d  a c h i e v e d  a t  l e a s t  a n  adequate  score 
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u n d e r  a l l  t h e  e v a l u a t i o n  c r i t e r i a ,  t h e  a g e n c y  was u n d e r  no  
o b l i g a t i o n  to  c o n t i n u e  n e g o t i a t i o n s  t o  he lp  LBA r a i se  its 
overa l l  score h i g h e r .  We agree.  

The g e n e r a l  r u l e  is  t h a t ,  w h e r e  t h e  p r o c u r i n g  a g e n c y  
c o n s i d e r s  a n  i n i t i a l  proposal t o  be acceptable  a n d  i n  t h e  
c o m p e t i t i v e  r a n g e ,  t h e  a g e n c y  is n o t  o b l i g a t e d  d u r i n g  d i s -  
c u s s i o n s  t o  p o i n t  o u t  e v e r y  aspect o f  a n  o f f e r o r ' s  proposal 
w h i c h  r e c e i v e d  l ess  t h a n  t h e  maximum score. P l a n n i n g  
R e s e a r c h  C o r p o r a t i o n ,  B-205161, F e b r u a r y  5 ,  1 9 8 2 ,  82 -1  CPD 
98. Here, EPA i n f o r m e d  LBA of w h a t  it c o n s i d e r e d  t o  be t h e  
t h ree  d e f i c i e n c i e s  i n  LBA's proposal a n d  h e l d  d i s c u s s i o n s  o n  
those p o i n t s .  T h i s  c o n s t i t u t e d  m e a n i n g f u l  d i s c u s s i o n s  a n d  
EPA was n o t  r e q u i r e d  to  n o t i f y  LBA of t h e  other t h r e e  areas 
w h e r e  i t  h a d  r e c e i v e d  l e s s  t h a n  t h e  maximum score.  

-------- 

In t h i s  c o n n e c t i o n ,  it s h o u l d  a lso be n o t e d  t h a t  EPA 
was n o t  r e q u i r e d  t o  r e o p e n  n e g o t i a t i o n s  w i t h  LBA a f t e r  
receipt  of i ts  b e s t  a n d  f i n a l  o f f e r .  T h e  g e n e r a l  r u l e  is  
t h a t ,  w h i l e  a g e n c i e s  may r e o p e n  n e g o t i a t i o n s  a f t e r  r ece ip t  
of b e s t  a n d  f i n a l  offers, t h e r e  is  n o  l e g a l  r e q u i r e m e n t  t h a t  
t h e y  do so. 2 s t ems  S c i e n c e s  I n c o r p o r a t e d ,  B-205279,  
J u l y  1 9 ,  1 9 8 2 ,  82-2 C P D  53. T h u s ,  EPA was u n d e r  n o  ob l iga -  
t i o n  a f t e r  t h e  r ece ip t  of L B A ' s  be s t  a n d  f i n a l  o f f e r  t o  
n o t i f y  LBA of i ts  c o n c e r n  o v e r  t h e  " r e d u c t i o n  i n  t h e  a v a i l -  
a b i l i t y  of s u b c o n t r a c t o r s  w i t h  h a z a r d o u s  waste a n a l y s i s  
e x p e r i e n c e "  a n d  r e o p e n  n e g o t i a t i o n s  t o  a l low LBA a n o t h e r  
o p p o r t u n i t y  t o  r ev i se  i t s  proposal.  

S i n c e  w e  h a v e  f o u n d  t h a t  EPA c o n d u c t e d  m e a n i n g f u l  
d i s c u s s i o n s  w i t h  LBA, t h e  n e x t  i s s u e  is w h e t h e r  t h e  record 
s u p p o r t s  t h e  r e a s o n a b l e n e s s  of EPA's t e c h n i c a l  e v a l u a t i o n .  
LBA h a s  p o i n t e d  o u t  v a r i o u s  s t a t e m e n t s  i n  t h e  record by EPA 
p r o c u r e m e n t  o f f i c i a l s  w h i c h  q u e s t i o n e d  t h e  t e c h n i c a l  q u a l i t y  
of LBA's proposal.  I n  LBA's o p i n i o n ,  t h e s e  c o n c l u s i o n s  were 
u n s u p p o r t e d  a n d  p r e v e n t e d  a f a i r  c o n s i d e r a t i o n  of i t s . c o s t  
proposal. However ,  o u r  e x a m i n a t i o n  of t h e  v a r i o u s  s t a g e s  o f  
t h e  e v a l u a t i o n  p r o c e s s  r evea l  t h a t  LBA's proposal was 
treated i n  t h e  same m a n n e r  a s  a l l  t h e  o t h e r  proposals a n d  
scored i n  t h e  i d e n t i c a l  f a s h i o n .  Moreover, d e s p i t e  t h e  
o c c a s i o n a l  s t a t e m e n t  t h a t  LBA i n  e f f e c t  c o u l d  n o t  nee t  t h e  
l e v e l  of q u a l i t y  r e q u i r e d  by  EPA, LBA's t e c h n i c a l  proposal  
was u l t i m a t e l y  d e t e r m i n e d  t o  be " a d e q u a t e . "  I t  appears t h a t  
t h i s  i s  i n  fact LBA's r e a l  c o n c e r n - - t h a t  its t e c h n i c a l  pro- 
posa l  was f o u n d  t o  be o n l y  adequate. LBA wou ld  h a v e  r a t e d  
i t s e l f  much h i g h e r .  

T h i s  l eads ,  therefore ,  t o  LBA's more s p e c i f i c  a r g u m e n t s  
r e g a r d i n g  EPA's t e c h n i c a l  e v a l u a t i o n .  A s  n o t e d  a b o v e ,  LBA 
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q u e s t i o n s  a l l  s e v e n  of t h e  r e a s o n s  E P A  h a s  g i v e n  for  r a t i n g  
L B A ' s  t e c h n i c a l  proposal o n l y  a d e q u a t e .  R e a l i z i n g  t h a t  o u r  
O f f i c e  d o e s  n o t  r eeva lua te  t e c h n i c a l  proposals,  LBA a r g u e s  
t h a t  E P A ' s  d e t e r m i n a t i o n s  a r e  u n r e a s o n a b l e - - a n  a l l e g a t i o n  
o u r  O f f i c e  w i l l  r e v i e w .  However ,  L B A ' s  d e t a i l e d  d i s c u s s i o n  
of t h e s e  s e v e n  a r eas  d o e s  n o t  d e m o n s t r a t e  t h a t  E P A ' s  d e t e r -  
m i n a t i o n s  were u n r e a s o n a b l e ,  b u t  r a t h e r  t h a t  i t  c a n  be 
a r g u e d  t h a t  t h e y  were wrong .  F o r  e a c h  of E P A ' s  c r i t ic isms,  
LBA p o i n t s  o u t  w h e r e  i t  be l i eves  E P A ' s  e v a l u a t i o n  was i n c o r -  
r ec t  a n d  e x p l a i n s  w h a t  E P A  s h o u l d  h a v e  c o n c l u d e d .  W e  h a v e  
h e l d  i n  t h e  p a s t ,  a n d  h o l d  h e r e  a g a i n ,  t h a t  a d i s a g r e e m e n t  
b e t w e e n  a p ro te s t e r  a n d  a c o n t r a c t i n g  a g e n c y  over t h e  rela- 
t i v e  meri ts  o f  a t e c h n i c a l  proposal does n o t  r e n d e r  t h e  
a g e n c y ' s  e v a l u a t i o n  u n r e a s o n a b l e  o r  o t h e r w i s e  p r o v i d e  u s  a 
bas i s  to  q u e s t i o n  t h e  e v a l u a t i o n .  P h o t o n i c s  T e c h n o l o g y ,  
I n c . ,  s u p r a ,  - 

LBA h a s  a l so  a r g u e d  t h a t  i t s  cost proposal was n e v e r  
p r o p e r l y  c o n s i d e r e d .  I n  L B A ' s  o p i n i o n ,  t h i s  was a r e s u l t  of 
a n  i n a d e q u a t e  t e c h n i c a l  e v a l u a t i o n  w h i c h  b l i n d e d  EPA t o  t h e  
b e n e f i t s  o f  LBA's lower cost .  A c c o r d i n g  t o  LBA, t h e  
c o m b i n a t i o n  of i t s  l o w  cost  a n d  a c c e p t a b l e  t e c h n i c a l  
a p p r o a c h  o f f e r e d  t h e  g r e a t e s t  b e n e f i t  t o  t h e  Governmen t  a n d  
e n t i t l e d  LBA to  t h e  a w a r d .  . 

I t  is w e l l  e s t a b l i s h e d  t h a t  i n  a n e g o t i a t e d  
p r o c u r e m e n t  t h e r e  i s  n o  r e q u i r e m e n t  t h a t  award be made o n  
t h e  bas i s  o f  t h e  lowest cost. B a i r d  C o r p o r a t i o n ,  B-206268,  
J u l y  6, 1 9 8 2 ,  82-2 C P D  17. RatFer, t h e  p r o c u r i n g  a g e n c y  h a s  
t h e  d i s c r e t i o n  t o  s e l ec t  a h i g h l y  ra ted  t e c h n i c a l  proposal 
i n s t e a d  of a lower ra ted ,  lower cost  proposal i f  d o i n g  so is 
i n  t h e  b e s t  i n t e r e s t  o f  t h e  Governmen t  a n d  c o n s i s t e n t  w i t h  
t h e  e v a l u a t i o n  scheme  s e t  f o r t h  i n  t h e  RFP. Amer ican  Coal i -  
t i o n  of C i t i z e n s  w i t h  D i s a b i l i t i e s ,  I n c . ,  B-205191, A p r i l  6, 
1982, 82-1 C P D  318. T h e  c r u c i a l  i n q u i r y  i n  making  s u c h  a _I_- - 
d e t e r m i n a t i o n  is w h e t h e r  t h e  d i f f e r e n c e -  i n  terms o f  p e r f o r m -  
a n c e  r e p r e s e n t e d  by t h e  t e c h n i c a l l y  s u p e r i o r  proposal o u t -  
w e i g h s  t h e  cost to  t h e  Governmen t  o f  t a k i n g  a d v a n t a g e  of 
it. G r e y  A d v e r t i s i n g ,  I n c . ,  55 C o m p .  Gen. 1111 (19761 ,  76-1 
C P D  3 2 5 .  T h e r e f o r e ,  t h e  record m u s t  s h o w  t h a t  t h e r e  was a 
r a t i o n a l  b a s i s  f o r  t h e  s e l e c t i o n  d e c i s i o n ,  The U n i v e r s i t y  
F o u n d a t i o n ,  C a l i f o r n i a  S t a t e  U n i v e r s i t y ,  C h i c o ,  B-200608, 
J a n u a r y  3 0 ,  1 9 8 1 ,  81-1 CPD 5 4 .  

I_ 

---- -_I-- 

Here, w e  h a v e  a l r e a d y  c o n c l u d e d  t h a t  t h e r e  is n o  b a s i s  
to  q u e s t i o n  E P A ' s  e v a l u a t i o n  of L B A ' s  t e c h n i c a l  proposal. 
M o r e o v e r ,  w e  h a v e  also n o t e d  t h a t  ICF's f i n a l  t e c h n i c a l  
score was 229 p o i n t s  h i g h e r  t h a n  L B A ' s ,  a n d  E P A  h a s  shown 
t h a t  o n  a " t o t a l  cost  pe r  e v a l u a t i o n  p o i n t "  method of 
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e v a l u a t i o n  ICR's proposal c l e a r l y  o f fe rs  t h e  g r e a t e s t  v a l u e  
to  t h e  Government.  I n  v iew of t h e s e  f a c t s  and s i n c e  t h e  RFP 
s p e c i f i c a l l y  s t a t e d  t h a t  t e c h n i c a l  q u a l i t y  w o u l d  be more 
i m p o r t a n t  t h a n  p r i c e ,  w e  f i n d  t h a t  there was a r a t i o n a l  
b a s i s  f o r  EPA's d e c i s i o n  t o  award t h e  c o n t r a c t  t o  t h e  h i g h e r  
p r i c e d ,  h i g h e r  s c o r e d  I C F .  

LBA a l s o  claims t h a t  a c o n f l i c t  of i n t e r e s t  e x i s t s  
which s h o u l d  bar any  award t o  ICF. A s  n o t e d  above ,  LBA 
b e l i e v e s  t h a t  t h i s  c o n f l i c t  of i n t e r e s t  arose when a n  EPA 
Deputy A s s i s t a n t  A d m i n i s t r a t o r  f o r  S o l i d  Waste l e f t  t h e  
agency  a f t e r  t h e  r ece ip t  o f  p r o p o s a l s  and j o i n e d  a n  I C F  sub-  
c o n t r a c t o r .  EPA and I C F ,  o n  t h e  o t h e r  hand ,  m a i n t a i n  t h a t  
t h i s  i n d i v i d u a l  had no  r o l e  i n  t h e  award s e l e c t i o n  and h a s  
no ro le  i n  t h e  p e r f o r m a n c e  o f  t h e  c o n t r a c t .  

I t  i s  a g e n e r a l  r u l e  t h a t  t h e  p ro tes te r  h a s  t h e  bu rden  
of a f f i r m a t i v e l y  p r o v i n g  i t s  case and t h a t  our O f f i c e  w i l l  
n o t  c o n d u c t  i n v e s t i g a t i o n s  t o  e s t a b l i s h  t h e  v a l i d i t y  of a 
p ro tes te r ' s  s p e c u l a t i v e  s t a t e m e n t s .  Bowman E n t e r p r i s e s ,  
I n c . ,  B-194015, F e b r u a r y  1 6 ,  1 9 7 9 ,  79-1 C P D  121 .  Here, 
LBA's a l l e g a t i o n  t h a t  I C F  was t h e  b e n e f i c i a r y  o f  some s o r t  
of f a v o r i t i s m  d u e  t o  t h e  f o r m e r  Deputy A s s i s t a n t  A d m i n i s t r a -  
t o r ' s  employment by t h e  I C F  s u b c o n t r a c t o r  is  b a s e d  s o l e l y  on 
LBA's s p e c u l a t i v e  s t a t e m e n t s .  T h e r e  is  no  e v i d e n c e  t h a t  
t h i s  i n d i v i d u a l  had  a n y  i n f l u e n c e  w h a t s o e v e r  on t h e  selec- 

Deputy A d m i n i s t r a t o r  h a s  had no  invo lvemen t  i n  t h e  procure- 
m e n t .  I n  l i g h t  o f  t h i s ,  w e  f i n d  t h a t  LBA h a s  f a i l e d  t o  meet 
i t s  burden  of p r o o f  on t h i s  i s s u e .  T h e r e f o r e ,  o u r  O f f i c e  
w i l l  n o t  c o n s i d e r  t h i s  g round  f o r  p ro tes t  on  t h e  merits. 

- 
- 

\ t i o n  of ICF.  R a t h e r ,  b o t h  EPA and ICF c o n t e n d  t h a t  t h e  

F i n a l l y ,  i n  i ts  comments on t h e  agency  report ,  LBA 
c o m p l a i n s  t h a t  EPA i m p r o p e r l y  added $150,000,  t o  i t s  cost  
proposal f o r  e v a l u a t i o n  p u r p o s e s .  EPA e x p l a i n s  t h a t  t h i s  
was done  f o r  t h e  sake  o f  cost  r e a l i s m .  Accord ing  t o  EPA, 
LBA's  b e s t  and  f i n a l  o f f e r  had n o  l i n e  item for s u b c o n t r a c t  
a d m i n i s t r a t i o n  e x p e n s e s  and  t h e  agency  t h e r e f o r e  added 
$150,000 to  LBA's p r i c e  p r o p o s a l  t o  r e f l e c t  cos t  realism. 
I n  r e b u t t a l ,  LBA a r g u e s  t ha t  EPA's a c t i o n  was u n n e c e s s a r y  
s ince  its c o n t r a c t  a d m i n i s t r a t i o n  costs were i n c l u d e d  i n  i t s  
l i n e  i t e m  f o r  o v e r h e a d .  

However, w e  d o  n o t  have  t o  c o n s i d e r  t h i s  i s s u e  s i n c e ,  
as i n d i c a t e d  above ,  EPA p r o p e r l y  awarded t h e  c o n t r a c t  t o  t h e  
h i g h e r  p r i c e d ,  h i g h e r  s c o r e d  ICF. I n  o t h e r  words,  w h e t h e r  
EPA s h o u l d  have added  the $150,000 t o  L B A ' s  p r i c e  proposal  
or  n o t  is i r r e l e v a n t  s ince  t h i s  d e c i s i o n  had n o  a c t u a l  
impac t  o n  t h e  award d e t e r m i n a t i o n .  
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The p r o t e s t  is d e n i e d .  

h-uk Comptroller d . h  General 

of the U n i t e d  S t a t e s  




